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ot{ @fh sw wta aTeW©a©aq alva Vm tnt 48 {naTeWtB vfR qwf@ifR qq
qeN=Tqn©q afMtft at @Ita vr:q€twr aTiagM ©tw©ar il

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

TRe MFR %rlq+wrariqq

Revision application to Government of India:

(1) tHI VRrqq qi@ af9fhFL 1994 tO mtr am q8 VaR TV mmi zR VTt + RM gTr td
gq–vm Tb gem uso tB sink !qOmr adv agtq Tifera 'we nmR fim +vr@ rMW
fhInT, dIet gMa, ahn dh ,la. €vq qnf. q{ flea : 110001 =a t& aNt qiftq I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) IIft mM dt 8Tfq tb TFra q aq Wt 8TfhHR ad + fhdr WWTn qT an ©TWgT+ + :rr
fb!{}wvrrH -ORsI warR +vra amt @' wf +, vr fMI 'wwrH vr ww +qTiV6 MT
©mgTqq qr fbd’waKrn+'§tvrm q8 vM =B atms{ sIt

(ii) in case of any loss of goods where the loss occur in transit from a factoryJP..a.-Wqreho-use or to
another factory or frQm one warehouse to another during the course of proc9<€irfd A,7th,#"goods in a
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@) mm =bvrwfba VTS vr g& g fhifaen8qqvrnaEBfBf+hT+wzbT q@ Ertq
ma qtsnrw Bo88 ft& $ wag at uw tb vw fMI UK vr gta $ fqqffiu tl

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goodg which are exported
to any country or territory outside India.

(U) vR SNH nT qfTaTnfbq finQwe th ww (+na vrqenld)f+dafha TW mm dI

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty

dfhqvwra=ABnra q@ tbTTamtbfh\a@ia8fke vm .qR =T{}3h q6 aT&
la gw vm vdfhntB–serfhR WIseR sHIa th RTU meth vv qt vr qTq q fIm
afBfhn (+2) 1998 gm I09 gTn fhm f@ TTT dI

(C) Credit of any duty allowed to be utilized towards payment of. excise duty on final
products under the provisions of this Act or the Rules made there ’bnder and such order
is passed by the Commissioner (Appeals) on or after, the date app6inted under Sec.109
of the Finance (No.2) Act, 1998.

(1 ) $dhl 3nTn q@ (agla) fhmTtr6ft, 2001 $ fhn 9 Eb 3infa ftfqfte vqq Hur w–8 q
d THa g. tRe ara?r 8 yR ar&Yr iRQ egtH 8 aS Trs 8 'land–aT& IH atm
anew dr d–a vfa=R =B mr sfRra aTtat fbaT @rqr qfjq Ial$ wm 6rar Rnr !@i qiN
8 dNa UTtr 35–g +f+lffta =a 8 wan tB UV tb VM aaH–6 vrarq zA gFqt da

I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RfIIgn win =b vr=i aff dwq wg w ara wi& vr glA nq aat WIi 200/–$h
WtB aFI GftVagfHmqq® v©ar©=&®rq6tdtlooo/– dt $1n TT©Tq dt uRI

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,OOO/- where the amount involved is more
than Rupees One Lac.

MInT !! an M=r mira q@ Bt &rT nt @t6lhi RjB:nf%nwr tB gR 3nitel:–
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1 ) EMi s$na ?!@ Gif&fhm, 1944 EM VFr 35–a/35–g tB Ma:–

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) @afhftgeqfh§q 2 (1) =D + gaR alun =b ann =& wita. wileith mia $ vihT ?! aH
MEI S$ari q@ 1:d +nEW 3rft6ftq qlqlncb tuI(f+E&) tlR tIf}EFI &all qfazHT, add<:jqlc,

q 2-dqTefT, VgqTdt HRT , qUIeT ,PReRqFR, a§qRT©TR–380004

(a) Tq the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd FloorIBahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380g3zHp4ase of appeals

'ther than as mentiQned in para-2(i) (a) ab've' ZF8h
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(3)

(4)

(5)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

qn3nBu#vfiehitm yIN+ luI btqu qFYq® Gr2mr Bwa@8fBdBa'8utlMfbqTTq W + 10%

qqaHWaTq§T#ga@gfBqMd7q@S#lo%y,mqwdtmHVa il
.CIpd +;/T:

In,vieW ?f above,_ an appeal against this order shall lie befo Ie !.e 7%§jgftgnI@eXIIt of

\ ?, ”'\ It:===' Ji gi

10% of the duty demanded where duty or duty and penalty are in disp/yt€roFfPe,Da~IN Vhere

penalty alone is in dispute.” (b( gP; }} }
'? -f+i'\.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-.3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules; -"2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5

Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Ass a. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

Nfl THaTin $ #{ la aTedtTTWTTtW6tHT } a 7aF qMdtqntBfh{=#tH®TTmq
al{cm Or e fUn arm qfjq qu aw th da~Eq qt fh faaT qa ©Td O wg th faq
q€nftqfa 3nitdhrRiTqTfhnwT td ROWltavrtMrnt©H =A vo aTM fhavr€r tl

in case of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

urgraq !!@Baf©fhm 1970 qqHt?itfBa dt asWi–1 tB atmfa .Mh fbI astm sm
an8qq qT qgaTt?T q©TftqfR fMin mthtBT€t zE aligr q + gMB tW.VF !ahN %.6.50 q6
©mgr@q !!@ few nrr 8tqT VTfB{ I

One copy of application or O.I.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

gq dtv tHf8aqn?jtq+fhfvl avg aa fhFidl attv,+twnaTtHf§ufha©rar tat
gMT s@n tBdbl WiTH ?!@ vi &rIm w{tdhi RMfhMI (©TzifBfb) fbu 1982 + fqfBH
}1

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

aH !!@ Hq BNrqq gaP Pr §aw aMR mTrM©wr®_ead
gfR3Flfd zR VFa + Bfair:TFT(Demand) q+ ds(Penalty) tFT 10% if RtF @sT

afqqTf}l§Tat®. HR@aq @ HIIT lo Mg @lq } I(Seetion 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

1u

MRI WIR q@ eal 8qTmb dah, qTTfim§bR 'v&l$tqNT'(Duty Demanded)-
a. (Section)8g11Dba®fqWhqTfiT;
su fimTTaa+qBe#f8e#tITfqr;
w $taz#fgdfbRit&f+nr6baw+rrTfiI.

q§qdqvr’df&aeNt@qq§aq{qw#tgaqTq,Wfta'qTf©a at++faqq$HfqqTfBUTTH
}

Q

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, pfovided that the pre-
deposit amount shall not exceed Rs.10 Crores. it may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)



F.No. GAPPL/COM/STP/3503/2023-Appeal

ORDER-IN-APPBAL

The present appeal has been filed by M/s. Pragnesh Bharatbhai

Desai, 13, Old Rabari Vasahat, Jashodanagar, Vatva, Ahmedabad –

380050 (hereinafter referred to as “the appellant”) against Order-in-

Original No.87/AC/PRAGNESH BHARATBHAI DESAI/DIV-II/ Al)ad-

South/j(im/2022-23 dated 23.01.2023(hereinafter referred to as “the

impugned order”) passed by the Assistant Commissioner, Central

GST, Division II, Ahmedabad South (hereinafter referred to as “the

adjudicating authority”) ,

2. Briefly stated, the facts of the case are that the appellant is

holding PAN No. AJJPD4296M. On scrutiny of the data received from

the Central Board of Direct Taxes (CBDT) for period FY 2014-15 to FY

20 16-17, it was noticed that the appellant had earned an income of

Rs. 10,08,240/- during FY 2015-16. Accordingly, it appeared that the

appellant had earned the said substantial income by way of providing

taxable services but has neither obtained Service Tax registration nor

paid the applicable service tax thereon. The appellant were called

upon to submit copies of Balance Sheet, Profit & Loss accounts,

Income Tax Returns, Form 26AS, for the said period.However, the

appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No.

WS0202/TPD(2015-16)/05/20-2 Idemanding Service Tax amounting

to Rs. 1,46, 194/- for the period from FY 2015-16, under proviso to

Sub-Section (1) of Section 73 of the Finance Act, 1994. The SCN also

proposed recovery of interest under Section 75 of the Finance Act,

1994; imposition of penalties under Section 77(1) of the Finance Act,

1994, imposition of penalties under Section 70 of the Finance Act,

1994 read with Rule 7C; of the Service Tax Rule 1994; andirnposition

of penalties under Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vi(ie the impugned order

by the adjudicating authority wherein the demand of Service Tax

amounting to Rs. 1,46,194/- was confirIIIed_--wsb proviso to Sub-

“--':' “*“-”“- TY@hong with Interest

})/
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F.No.GAPPL/COM/STP/3503/2023-Appeal

under Section 75 of the Finance Act, 1994 for the period F.Y. 2015-16.

Further (i) Penalty of Rs. 1,46,194/- was also imposed on the

appellant under Section 78 of the Finaace Act, 1994; (ii) Penalty of Rs.

10,000/- was imposed on the appellant under Section 77(1) of the

Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- was imposed on

the appellant under Section 70 of the Finance Act, 1994 read with
Rule 7C of the Service Tax Rule 1994.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal along with application for condonation of delay in filing appeal

on the following grounds:

a The appellant is engaged in providing the services of providing

vehicles on hire to Goods Transport Agency. As per the

Notification No. 25/2012 of Service Tax published in official

gazette of India 20/06/2012, entry number 22 states that
services by way of giving on hire to a state transport

undertaking, a motor vehicle meant to carry more than twelve

passengers or to a goods transport agency, a means of

transportation of goods is exempt from service tax.

The party who hired the said vehicle is engaged in the business

of providing transportation services to AmuIDiary, it is relevant

to mention here that there is no service tax on transportation of

milk as the said falls in negative list as per notification 25/2012.

As the appellant has given vehicle on hire, there are no direct

receipts from' any of the consignees or consignors, the appellant

is receiving only hire charges from the party to whom the vehicle

is given on hire. There are no other transactions in the bank

accounts of the appellant which are liable for service tax.

As the service provided by the appellant falls under negative list
prescribed in the notification, the assesse is neither liable to

obtain any registration under the act nor liable to discharge any

liability towards service tax and also doe?,_not need comply with
return filing requirements of Service

I
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o They have requested to set aside the service tax demand in whole .

confirmed against the Appellant by the Assistant Commissioner,

Ahmedabad.

4. Ongoing through the appeal memorandum, it is noticed that the

impugned order was issued on 23/01/2023 and received by the

appellant on 05/02/2023. However, the present appeal; in terms of

Section 85 of the Finance Act, 1994 was filed on 21/04/2023, i.e.

after a delay of 16 days from the last date of filing appeal. The

appellant have along with appeal memorandum also filed an

Application seeking condonation of delay stating that their house was

under renovation and they were living at another place for the time

being and they are not registered with the Service Tax; and according

to provision, it is mandatory to pay pre-deposit. However, there to

delay in registration of temporary number of Service Tax and therefore

appeal could not be filed well within the stipulated time.

4.1 Personal hearing in the case was held on 17.10.2023. Shri

Jignesh :Karad, CA, appeared on behalf of the appellant for personal

hearing. He reiterated submissions made in appeal memorandum and

requested to allow their appeal.

4.2 Before taking up the issue on merits, I proceed to decide the

Application filed seeking condonation of delay. As per Section 85 of the

Finance Act, 1994, an appeal should be filed within a period of 2
months from the dates of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section

(3A) of Section 85 of the Finance Act, 1994, the Commissioner

(Appeals) is empowered to condone the delay or to allow the filing of an

appeal within a further period of one month thereafter if, he is
satisfied that the appellant was prevented by sufficient cause from

presenting the appeal within the period of two months. Considering

the cause of delay given in application as genuine, I condone the delay

of 14 days and take up the appeal for decision on merits.

5. 1 have carefully gone through the f3GtpJ'.of..the case, grounds of

* ;""*'-; -’“ -.”#g;!$}'"“-“" -
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documents available on record. The issue to be decided in the present

appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of service tax against the appellant

along with interest and penalty, in the facts and circumstance of the

case, is legal and proper or otherwise. The demand pertains to the

period FY 2015- 16.

6. 1 find that in the SCN in question, the demand has been raised

for the period FY 2015-16 based on the Income Tax Returns filed by

the appellant. Except for the value of taxable Value as per data

received from the Income Tax Department, no other cogent reason or

justification is forthcoming from the SCN for raising the demand

against the appellant. It is also not specified as to under which

category of service the non-levy of service tax is alleged against the

appellant. Merely because the appellant had reported receipts from

services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid

by them. In this regard, I find that CBIC had, vide Instruction dated

26.10.202 1, directed that:

“It was further reiterated that clemanci notices may not be issued
inciiscrtrn{natety based on the digerence between the ITR-TDS taxable
value and the taxable value in Sen?ice Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show
cause notices based on the difference in ITR-TDS data and service tax
returns only after proper veRftcation of facts, may be foLlowed (mgently.
P„ Chief Commissioner / Chief Commissioner (s) may devise a suitable
mecttarasm to rrLorator arId prevent issue of in(iiscdminate show cause
notices. Needless to mention that in all such cases where the notices have
already been issued, adjudicating authorities are expected to pass a
judicious order aBer proper appreciation of facts and submission of the
rLoticee. ”

6.1 in the present case, I find that letters were issued to the

appellant seeking details and documents, which were allegedly not

submitted by them. However, without any further inquiry or

investigation, the SCN has been issued only on the basis of details
received from the Income Tax department, without even speci&ing the

category of service in respect of which serBkl®;iF\sought to be levied
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and collected. This, in my considered view, is not a valid ground for .

raising of demand of service tax.

7. For ease of reference, I reproduce the relevant provision of

Notification No. 25/2012-ST dated 20.06.2012, which reads as under:

“Notification No. 25/2C)12-Service Tax dated 20th June, 2012

G.S.R. 467(E).- in exercise of the powers conferred by sub-section (1) of section

93 of the Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act)

and in supersession of nott$cation iVo. 12/2012- Service Tax, dated the 17th,

March, 2012, published in the Gazette of Inch% Ex£raorciinary, Part II, Section 3,

Sub-section (i) vide number G.S.R. 210 (E), dated the 17th March, 2012, the

Central Government, being satisfIed that it is necessary in the public interest so

to do, hereby exempts the fottouRng taxable services from the whole of the seruice

tax teviabte thereon under section 66B of the said Act, namely:-
1

2

22. Seruices by way of giving on hire –

(a) to a state transport undertaking, a motor vehicle meant to carry more than

twelve passengers; or

(b) to a goods transport agency, a means of transportation of goods;”

8. Based on the legal provision above, as regard the service

provided by the appellant to Goods Transport Agency, I find that as

per the provisions of Sr. No. 22(b) of the Notification No. 25/2012-ST

dated 20.06.:2012, service provided by the appellant to Goods

Transport Agency was exempted from the service tm.

9. 1 also find that the adjudicating authority has confirmed the

demand of service tax, without considering the legal provisions and

verification of the documents. If the documents were not submitted by

the appellant, the adjudicating authority was required to call for the

further documents from the appellant, which was not done by the

adjudicating authority. As mentioned in para supra, the CBIC had,

vide Instruction dated 26. IO.2021, specifically directed that the

adjudicating authorities are expected to B%*s a judicious order after
;TiC- IT?
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proper appreciation of facts. However, the adjudicating authority failed

to do so ii the present case.

10. In view of the above discussion, I find that the appellant is not
required to pay any service tax on the service provided by them to

Goods Transport Agency, as the same is exempted as per Sr. No. 22(b)

of the Notification No. 25/2012-ST dated 20.06.2012.

11. In view of above, I hold that the impugned order passed by the

adjudicating authority, confirming demand of Service Tax from the

appellant for the FY 2015-16, is not legal and proper and deserves to be

set aside. Since the demand of Service Tax fails, there does not arise any

question of charging interest or imposing penalties in the case.

12. Accordingly, I set aside the impugned order and allow the appeal

filed by the appellant.

13. @+tv%@Fznr®##=T{©ftvvrfnaw+HKf$r&f#nvwr{ 1

The appeal filed by the appellant stands disposed of in above

terms .

1<
dId-'id #f

\TW (&FM)
Date : 3D . 10.2023

Atteste

d.d. vaX,

By RPAD / SPEED POST

M/s. PragneshBharatbhai Desai,
13, Old RabariVasahat, Jashodanagar,
Vatva.Ahmedabad – 380050

To J

Appellant
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P

The Deputy Comrnissioner,

CGST,Division-VII,

Ahmedabad North

Respondent

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad South

3) The Deputy Commissioner, CGST, Division II, Ahmedabad South

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad

SoBth (for uploading the OIA)
Guard File f4\
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6) PA file
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